Restitution 
I. Introduction

Punishment is typically construed as distinct from restitution. Punishment may involve bestowing retributive desert upon the criminal, while restitution towards the victim is a separate matter that can take place before, during, or after punishment. Some philosophers believe restitution should replace punishment. Boonin argues that since all theories of punishment advocate intentionally harming the criminal, none of them can be justified, and so punishment should be replaced with restitution (Boonin 2012, pp. 213-275). Following Barnett, he calls this “Pure Restitution” in order to distinguish it from “Punitive Restitution” which is the addition of restitution to punishment (Barnett 1977, p. 288). Both differ from the account championed here that it is best to think of punishment as restitution. Restitution is neither a replacement for punishment nor something distinct and perhaps subsequent to determining someone’s punishment. It will be argued that Pure Restitution is not feasible while construing punishment as restitution has a good number of advantages over the major non-restitutionist accounts. 

First and foremost, the restitution approach provides a more satisfactory answer to the question of “Why punish?” as it prioritizes compensating the criminal’s victim while it can also benefit the indirectly harmed broader society and the contrite criminal. Secondly, the restitution account can explain why failed attempts are punished less severely than successes while reform, retribution and deterrence are committed to do otherwise.
 Third, the length of a sentence required for reform, retribution and deterrence may not correlate with the degree of the harm or wrong done to the victim, unlike a debt payment. Fourth, understanding punishment as a debt payment that the victim can reduce or forgive renders mercy compatible with justice rather than an external value at odds with justice as is the case when punishment is construed in terms of deterrence, reform, or retribution. Fifth, while feelings of revenge have traditionally been thought to be at odds with justice, their satisfaction can serve as a form of debt payment in a restitutionist account. 

The chapter will conclude with a response to what is considered the Achilles Heel of restitutionist accounts – the absence of a living victim to whom the murderer can pay a debt. This objection assumes that death is a great harm. If death is a great harm that is because it thwarts the interests of the deceased. If death can frustrate the interests of the murdered, then their interests in the punishment of their murderers can also be satisfied and a debt paid. 
II. The Purpose of Punishment


The retributivist claims that the wicked deserve to be punished. Surely, if anyone deserves to be punished it is wrongdoers. This claim draws some of its plausibility from the more obvious truism that those persons innocent of wrongdoing don’t deserve punishment. But the truth of the latter claim and the habitual expression of the former may make it difficult to see the insufficiency in claiming wrongdoers deserve to be punished. To just state that a wrongdoer deserves punishment seems to cut off the explanation of why there should be punishment prematurely. Saying it is deserved doesn’t explain what good it does the wrongdoer, the victim, or society at large. This is quite evident in Bradley’s call for “the destruction of the wrong, whatever be its consequences, even if there are no consequences at all, it is still a good in itself… punishment is the denial of the wrong by the assertion of right… an end in itself” (Bradley 1935, pp. 27-29). Pace Bradley, it seems that punishment isn’t an end in itself but should do some good to someone – and not just those with an abstract commitment to punitive desert. It should benefit the victim or the criminal or the broader community. Even better, it should improve the lot of all three, though it may understandably prioritize one good over the others. If only one of the three groups could be benefited, many people will maintain that the priority should be the victim. This is reinforced by responses to a hypothetical in which there are just three people left in the world - one is the criminal, another is his victim, and the third has to choose between punishing the guilty or restoring the victim to his pre-crime status. If you were the third person who could only help the victim of what is likely to be the last crime ever to take place or could only punish the guilty of that crime, would you not do the former?
 

Of course, one might agree with the above choice and nonetheless say what is occurring is not punishment but restitution. It might be claimed that improving the lot of the victim is a civil matter. However, the line between torts and crimes is not ironclad (Garvey 1998-1999, p. 1849). This chapter will defend the view that punishment should be restitution.
 The debt can be paid in money, property, services, etc., but that is not enough as the criminal’s debt is not like that which homeowners owe utilities. His moral wrong means that he has incurred a moral debt. The victim is owed respect that consists of an apology, displays of contrition, and proof of their sincerity. The paying of the criminal’s moral debt should also involve recognizing the worth of the victim as it was the earlier absence of such respect that initially made possible the well-being lowering crime. 

None of this means eliminating punishment and replacing it with restitution, but construing punishment as restitution. Punishment necessarily involves intending to inflict a harm (Boonin 2008, pp. 3-28; Hoskins 2021, p. 2) which distinguishes it from the payment of user fees, jury duty, military draft, taxes, and quarantines which may unintentionally harm those so tasked. Punishment as restitution, inflicts a pro tanto harm upon the criminal. 
What is often not appreciated is that restitution can benefit, all things considered, the contrite criminal as his willingness to pay his debt can serve as a form of penitence. It proves his regret and his change in attitude. Paying his debt can alleviate his guilt. The victim will more likely forgive and accept the return of his victimizer to society as a relative equal if the latter is contrite and sees his debt payment as a component of his atonement. The criminal’s interest in such restitution and restoration is so significant that it is plausible to even claim that he has a right to be punished.
Kant and Hegel thought the criminal had a right to be punished. They insisted that not punishing was to show him disrespect by disregarding his moral agency. To punish him is to recognize that he could have done otherwise, he is not sick and in need of treatment, a creature to be conditioned by carrot and stick, nor child-like and unable to appreciate what he did. There is something noble and appealing about this attitude, but a right to be punished can also be construed as recognizing a right of the criminal to pay a debt and be allowed to be restored to society as an equal. The guilt stricken criminal or a pariah exhausted of being on the run who turns himself in and demands punishment is likely more concerned with being allowed to pay his debt and be restored to society as an equal than having his agency recognized – though these are not incompatible demands.
 So, such a restitutionist theory might be better described as a debt/atonement theory. That said, the debt is the primary aim. A debt will also be a deterrent but that is not its primary intended goal, just an indirect benefit. The suffering of the punished is not intended as a means to make others safer.

The debt is to the victim of the crime. But the one person beaten or robbed is unlikely to be the only victim of such crimes. This is true even if the victim has no family or friends, and there are no strangers who benefit from his vocation or services. Most of the rest of society is victimized indirectly by crimes as they are made less secure, more anxious, their increasing concern with safety curtailing their movements, and they must pay for more private security (alarms, guards) and public security (police, courts, jails).
 So, there is secondary debt that criminals have, though it is less tangible and measurable, in part because it is rarely just a single criminal that causes others such indirect harms and costs. It will become important later to recall these secondary harms as it means the immediate victim’s forgiveness or satisfaction is not the only debt to be paid. Qualms about restitution (e.g., how a debt can be paid to the murder victim or the premature release of a criminal when forgiven by the person cheated or assaulted) are often based upon just a single-minded focus on the direct victim as the only victim.

III. Punishing Attempts Less Severely than Successes

A common complaint directed towards restitution-based accounts of punishment is that they can’t account for our intuitions concerning penalizing failed criminal attempts as there is no harm when a bullet misses its target or a gun is wrestled away from the would-be assassin before he fires it. (Dagger 1999, pp. 33-34; Miller 1978, 359; Klimchuk 2002, p. 92). 

It can be countered that there is harm in failed attempts. There is obviously a harm where an attempt leaves the target petrified, sleepless, and in therapy. But what about when the intended victim doesn’t even know the failed attempt has transpired? Why should punishment of such a criminal take the form a debt payment? The advocate of moral education will instead insist that the criminal needs to be reformed. The retributivist will stress that the criminal is evil for he intended harm and thus deserves punishment. The deterrence theorist has his own argument for punishing mere attempts even though no one aims to fail, and that is the knowledge that one won’t be punished if one’s attempt fails will likely increase criminal endeavors as it lowers their probable costs (Hershenov 2000, pp. 81-82). 

What those who deny that the restitutionist can handle attempts have in common is a failure to appreciate non-experiential harms. It may indeed be true that there aren’t posthumous non-experiential harms but there had better be non-experiential harms for the existent. It is hard to make sense of harm if it is due to only its experiential impact. For instance, the reason that infidelity is upsetting is that it is bad to be so betrayed. The harm is there before the recognition of it. There would be nothing to be indignant or distressed about if there was not first a non-experiential harm. 

The intended victim ignorant of his being criminally targeted has still been treated in a disrespectful manner. He was not thought to possess sufficient worth to make him immune to such an attempt. So, there is an offense, an indignity that he suffers in the attempt. When he finds out that he has been targeted, he is justified in being outraged because the criminal’s assumptions degraded him. He could rightly demand amends be made for the contempt expressed. He might not only want an apology but evidence of the victim’s remorse, such as that given by a willingness to accept the hardship of punishment. So, if there are non-experiential harms, then there can be a reason to demand punishment in the form of restitution for the failed attempt.

The restitutionist account provides a better justification than its rivals of our practice of punishing failed attempts less severely than successes. The criminal whose attempt fails due to just luck needs to be reformed as much as the criminal who succeeds. If reform involves some hardship to sensitize the criminal, the same degree would be called for in punishing the perpetrator of the unsuccessful attempt as the successful crime. The retributivist is likely to claim that the person whose attempt failed is just as deserving of punishment as the successful criminal for they aimed at the same harm. And even though no one attempts to fail in a criminal endeavor - rather everyone attempts to succeed - there is still a deterrence-based reason to punish attempts for the criminal will be more likely to make an attempt if failure is not costly. There may even seem to be deterrent-based reasons to punish attempts more severely than successes to give the perpetrator an incentive not to try again. The second attempt would seem to require a punishment more severe than even that for a success which, obviously, failed to deter (Hershenov 2000, pp. 481-82). 

While most of theories of punishment suggest that attempts should not be punished less severely than successes, most people believe that punishments for successes should be greater than attempts (Robinson and Darley 1995, p. 206). If punishment is punitive restitution, then it is possible that the public’s intuitions can be justified as well as explained. The targeted has suffered more wrongful harm if the crime succeeds, thus there needs to be more restitution. There was the disdain expressed by the attempt and the further loss due to the success. To see that luck doesn’t invalidate differences in restitution, consider two vandals who, by chance, do different amounts of damage. Individuals typically don’t find there to be anything intuitively wrong with forcing one vandal pay more compensation than the other because the artworks he deliberately disfigured turned out, unbeknownst to him, to be more valuable art than that destroyed by the other miscreant. So, if punishment and restitution are not distinct, but the former consists of the latter, then it is unsurprising that successes will be punished more severely than attempts. Thus, it seems that the restitutionist can not only account for punishing attempts, but can do so in a way more in accordance with our intuitions and practices than rival theories.

IV. Punishments of Appropriate Severity

The principles governing restitution don’t entail sentences of inappropriate lengths as often as reform, deterrence and even retribution. These problems have been well worked over in the literature so only a cursory treatment is required, allowing the focus to upon the appeal of restitution and dispelling misconceptions about the approach. Deterrence could be obtained by punishing innocents or through excessive punishments of the guilty. If one defines punishment as having to be applied only to the guilty, that still doesn’t shine a flattering light on deterrence. There will be deterrence as a punishment of the guilty and deterrence as a quasi-punishment of the innocent. Deterrence thus remains objectionable. On the other hand, considerations of deterrence could sanction responses that are intuitively too lenient if there is little inclination to commit certain egregious crimes. 

Deterrence might even be achieved by faking someone’s punishment. In other cases, it might not be possible to deter certain crimes or perhaps punishment of the much admired will inspire copycat crimes or other lawbreaking. Nevertheless, people’s intuitions are that punishment is still warranted even if there is no deterrent value in doing so. The restitutionist approach captures the belief that the victimizer should compensate the victim and undergo a change of attitude - and often have this brought about by his own suffering. Such suffering may satisfy the victim as it teaches the criminal how his victim felt; it may be a symbolic defeat of the criminal; and society’s support of the sentence can collectively vindicate the victim’s worth.

It may be objected that restitution need not involve a moral attitude that consists of recognizing a moral wrong. However, if the contempt or indifference of say the very rich is what allows him to disregard another’s value and use him in harmful manner, then his victim likely can’t just be compensated with a financial reward. The contempt or indifference of the victim is still present in the victimizer and the victim and victimizer can hardly be restored or brought to a state of civil equality. I am not denying that some victims would be content with compensation and won’t care if they criminal shows no remorse and respect, but I suspect most will feel the harm they suffered is not just material (financial) or equivalent to a material debt repayment. For example, just imagine a criminal continuing to express his contempt of his victim throughout the period he pays his debt. A moral debt has not been paid and few victims will say “we are now even” when the criminal (metaphorically) spits on the very debt payment

The most likely problem for reform is that it will require excessive punishments.
 Imagine someone whose crimes are minor but due to a character flaw can’t be easily reformed. Surely, society shouldn’t keep say a small-time thief in jail for decades because he is prone to shoplift again. The debt theory can make better sense of our intuitions here than reform. Reform might even entail atonement and restitution but the converse isn’t the case.
 A reformed criminal will want to atone and make amends. It is not that restitution and atonement take up where reform leaves off as Garvey suggests (1989-89: p. 1849). Someone could be genuinely remorseful, penitent and willing to make restitution, nonetheless, he is so disposed to commit such crimes again. This may be because of weakness of the will or some other character defect, or anti-social pathology (kleptomania), the ineffectiveness of prison as a setting for moral improvement, and the corrupting influence of poverty and associates. However, from perspective of the debt/atonement theory, if the criminal has paid his debt and genuinely atoned, then he ought to be released, especially if the disposition is to commit misdemeanors. The debt/atonement theory demands remorse and restitution, not sainthood. 

 It might be responded that no reform theorists would hold that one can do whatever is required to reform an offender.
 Yes, but the reform theorist must go outside of the principles of reform and help herself to principles independent of punishment theory or, more likely, draw upon hybrid theory of punishment. To justify releasing the unreformed, the advocate of reform might appeal to the retributive notion of the criminal not deserving anymore punishment or perhaps to a debt having already been paid. If the reform advocate is not borrowing principles from rival accounts of punishment, she is perhaps pathologizing the criminal. This renders him unqualified for punishment as he is not recognized as a morally responsible agent. 

Retribution will also punish inappropriately. This is most obvious in the case of Morris-style retribution (Morris 1968, pp. 478-501) which aims to offset illicit gains of those criminals who don’t restrain themselves as law abiding citizens do.
 But the lawful may have felt no compulsion to rape or murder and thus don’t resent the free riding of such criminals. Or the difficulty people have restraining themselves from one crime (cheating on taxes) as opposed to another (raping geriatrics) may not be correlated with the degree of harm of the respective crimes. 

The natural response is to defend a form of retribution where the greater the intended harm, the greater the deserved punishment.
 However, this account still will have a problem with punishing those who are contrite and forgiven by their victims. It intuitively seems they ought to be punished less but the harm they caused or intended is just as much as that of the unrepentant.
 

V. How Restitution Makes Possible the Compatibility of Mercy and Justice

There is considerable tension between justice and mercy. If justice is a virtue, and mercy means not bestowing justice, then it would seem that mercy is a vice. Such an unwelcome conclusion usually assumes as a premise a retributivist account of justice where the criminal deserves a certain level of punishment, and anything less is a miscarriage of justice. If the retributivist premise is replaced with one that construes the rationale for punishment to be the reform of criminals, mercifully releasing them prior to rehabilitation would undermine justice. 
If the purpose of punishment is taken to be deterrence, then it seems the possibility of mercy will reduce the deterrent effect. One might demand evidence supporting this claim.
 It might be held that if mercy is exercised only in rare cases, then this seems highly unlikely to have any negative effect on deterrence. However, the problem is not the contingent one that it might in fact be rare that deterrence would be undermined somewhat by legal acts of mercy, but that in principle, deterrence would be incompatible with mercy if it did turn out to lessen deterrence. It is akin to the utilitarian not having in practice to punish the innocent or fake the punishment of the guilty as it may be likely to backfire and not maximize utility, but utilitarianism is objectionable in that such practices are in principle permissible. The deterrence-based opposition to mercy could mean that like cases would be treated in unlike ways. One criminal could be just as penitent and his victim just as forgiving as another criminal and victim, but deterrence considerations would rule out mercy in one case but not the other. It is not that hard to imagine a very forgiving religious community might be a slightly more attractive target for criminals so their forgiving disposition would slightly weaken deterrence. The deterrence theorist would not be able to accommodate their commitment to mercy. 

However, if punitive justice is determined by what restitution requires, then the forgiving victim (or her judicial representative) is free to mercifully accept less compensation as a means to restoration and reconciliation than that typically demanded by the law. She can claim the apologetic and remorseful criminal owes her nothing else, his debt either paid or forgiven, and can thus be restored to society as an equal. Justice as restitution allows both x amount of compensation and x minus n compensation. Justice doesn’t demand either. It depends upon what the victim requires to be restored and reconciled to the release of the criminal. Perhaps this involves his moral worth recognized, peace of mind restored, and purloined wealth returned. What brings about the first two may legitimately vary with the behavior of the criminal and the character of the victim, while the material debt can be forgiven without rendering the reconciliation corrupt. 

So, the higher restitution might be the legally prescribed norm but mercifully accepting the lower doesn’t undermine justice. Mercy in a restitutionist account is not contrary to the aims of justice. A debt has to be paid and a victim can accept a range of payments. There is no need to invoke a value external to justice in order to override considerations of justice.

The victim’s forgiveness and mercy can be corrupt. Forgiveness is not genuine when the victim just wants to forget the crime or has such low self-esteem that she thinks there was little wrong done to her. It is not that retributivist norms must be appealed to in order to reject any early release of the criminal or to make sense of our outrage at the lack of punishment. The problem is really that there hasn’t been any restitution and reconciliation. The criminal has not atoned and the victim has not been compensated and had her worth recognized. In addition, the indirect harms suffered by members of the larger community indirect victims of the earlier crime. So, they are unlikely to forgive prematurely.

It would be a mistake to conclude that this implies that in practice restitution leaves very little room for mercy as any of the indirect victims in the broader society can reject mercy and demand a full punishment.
 True, it will clearly not be enough that a victim forgives the offender when there still is an indirect debt that should be paid to a victimized society. However, such an objection overestimates the harm any particular criminal does to any member of the broader society. The indirect harms are in paying for police, courts, prisons, private security, the anxiety and lost opportunities due to the presence of many criminals. The indirect harms of any one criminal as opposed to the aggregate of criminals will pale in comparison to the direct harm to the criminal’s victim. Most of the public may not even be aware of a particular criminal caught and sentenced. It will mostly be rare cases where a particular criminal terrorized a neighborhood in a series of much publicized crimes that there would be indirect victims interested in a debt being paid to them in full. So, the merciful direct victims who accept no or less punishment/restitution than they are entitled will still be able to bring about a great reduction in the length or severity of the punishment/restitution. Mercy might mean most of the wrongdoer’s punishment will be waived by the direct victim. The judicial representative of the indirect victims (they can’t be individually polled or expected to always make their opinion heard) may refuse to render collective mercy on behalf of the indirect victims, but this won’t render the direct victim’s mercy negligible.

VI. Restitution and Revenge

Some wrongdoers don’t seem to be able to compensate their victims. They may have squandered the purloined goods or lack the wealth to compensate those that they have wronged in ways other than theft. They may have too few marketable skills to have their wages garnered or be too frail to do any work in or out of prisons that benefit the public, or are just too stubborn to willingly make any restitution. So, it seems they cannot or will not restore their direct or indirect victims. There appears to be nothing that they can pay in kind, nor can they offer a substitute satisfaction that will enable victims to move closer to their pre-victim status.

In situations where restitution cannot take the form of fines or property transfers, that no more refutes the restitution account than the occasional failure to deter provides a reason to scrap deterrence theory, or the inability to make a particular criminal virtuous vitiates reform, or the impossibility to give a very elderly criminal the decades in jail that he deserves defeats the rationale for retribution. All theories, on some applications, will fall short of their own ideal (Boonin 236-7). The probability of the failure (and, of course, how poorly the theory accords with broader moral principles) will be far more decisive in evaluating the approach. It turns out that this failure will occur very rarely if the victim’s vindictive satisfaction is construed as a form of debt payment that the destitute or defiant pay their victims.

It will, no doubt, sound outrageous that there is a place for vindictiveness in punishment. This will confirm the worst fears of those who think punishment is disguised revenge, even sadism. Such fears are unwarranted. Criminals turn themselves in for just punishment. People notify legal authorities of the crimes or locations of loved ones but they take no pleasure in their subsequent court-imposed suffering. Parents engage in extra-legal punishment of their children, telling their offspring that that “this will hurt me more than it hurts you” and they are not sadomasochists. So, there is no worry that punishment is, at its heart, vindictiveness. The more reasonable worry is that vindictiveness can corrupt justice. Sadism can masquerade as justice. 

J. F. Stephen famously said that “The criminal law stands to the passion of revenge in much the same relation as marriage to the sexual appetite” (1863: 99). If he meant that the criminal law was, at its heart, just revenge, then he was wrong. But he may have been suggesting it contributed to the pursuit of justice much as sexual drives are one of the motivations of marriage. Just as sexual passion may be prudently channeled towards marriage and spouses are wise to limit their finding sexual gratification to the marriage bed, vindictiveness can be directed towards punishment and constrained within parameters of appropriate punishment. When no other debt is paid, vindictive satisfaction might be all that can be offered the victim. Therefore, Barnett may be wrong to conclude his seminal paper defending pure restitution that “the purpose of our legal system is not to harm the guilty but to benefit the innocent” (Barnett 1977, p. 301). It may be the only way to do the latter is by way of the former.

Victims of crime often a desire for revenge but this can also take the form of a desire to “get even,” the score settling accompanied by the expression “Now we are even!” It can be guided by a sense of appropriateness, a recognition that the payback can be excessive, and the damage never ending. It is important to distinguish the taking of revenge as a form of restitution from sheer sadistic revenge where the goal is not getting even, nor accompanied by a recognition that the criminal should be restored to society as a citizen with equal rights and duties after having paid his debt (Hershenov 1999, p. 90). Restitutionists can tap into this sense of fitting or equitable revenge and the satisfaction taken in it can be the debt the criminal pays. 

The role envisioned for revenge may also seem more palatable when compared to that played by the desire to make the criminal suffer in the retributivist scheme. If the latter is not objectionable, or not very problematic in the retributivist framework, then there is even less reason to find it so in the restitutionist account. The retributivist believes the criminal ought to suffer and so desires that he suffer. This is not a thirst for revenge since the retributivist need not enjoy the prospect of the victim suffering, even though he desires it, nor aim to have his own well-being increased by the decrease in the criminal’s. And, unlike the vindictive, the retributivist desires harm to those that didn’t victimize them, so it can’t be revenge in such cases. The vindictive not only desire someone to suffer but relish the prospect, believing their well-being will be raised as a consequence of the misery of the person who earlier harmed them.

Since retributivists and vindictive restitutionists both pursue suffering in others, the former lack the moral high ground for condemning the latter. In fact, the desire for the criminal’s suffering seems pointless in the retributivist framework and thus more suspect.
 Retributivists desire suffering but not so it betters criminals or satisfies their victims. The vindictive restitutionist, on the other hand, claims the suffering can play a restorative role for the victim, increasing his well-being and enabling him to later reconcile with his victim after the debt is paid. Moreover, such suffering can even reduce the guilt of the victimizer who is disgusted with himself, who wants to compensate his victim, and whose acceptance of his debt and penance serves as evidence of his worthiness to be returned to society. Thus, the restitutionist bestows upon the criminal’s suffering a purpose that the retributivist does not, one that benefits the victim and the contrite criminal. 

Of course, the judgment of what is a just payback can be distorted by vindictiveness or assorted vices in the vicinity that cause excessive punishment. Instead of revenge eliciting a cry “Now we are equal!” the revenge is accompanied by remarks exuding contempt and dehumanization of an inferior. That points to the need for a judicial restriction on the appropriate punishment. This “judicial-determined vindictiveness” restrains the extent the criminal suffers and thus sets upper limits to the vindictive pleasures of the victim. The goal is to return the victims as much as possible to their pre-crime status. 
The beneficial effects of vindictive restitution support the suggestion that restitution should replace retribution as the model for punishment. It has been objected that restitution, vindictive or not, cannot replace retribution for it presupposes its notions of desert and proportionality (Klimchuk 2001, pp. 98-101). The charge is that restitution will need to be guided by retributivist norms to be appropriate. The fear is that restitution-governed punishment could be inappropriately lenient in the absence of vindictiveness or excessive where such feelings are strong and unsated. It is not difficult to imagine victims who are not satisfied with virtually any amount of suffering their wrongdoers have undergone. Their desire for revenge is sadistic, not egalitarian. It is also easy to envision hypersensitive people for whom what would be a minor slight to others is devastating to them and thus the required payment for full restoration would be immense. But none of this follows from the principles of restitution. The law often must operate with norms of what a reasonable person would do or need. This rules out the neurotically thin-skinned or prickly being entitled to receive more in a defamation case. Nor do the elitists deserve more when they are irritated or hurt by those they deem inferior. Similarly, the sadistic won’t be entitled to more restitution, whether in the form of their victim’s physical suffering or otherwise. The guiding norm for the restitutionist approach is what it would take to restore the reasonable person who was so wronged. So, it is a mistake to claim that the debt/atonement theory lacks the resources to “measure objectively” loss and compensation (Klimchuk, 2001, p. 99). The theory is not committed to the wrongdoer’s punishment being determined by the idiosyncratic victim’s assessment of misconduct. Restitution need not embody the vices of the victims. So, extreme variations don’t have to be accepted, and there is no call to rely upon a deserved punishment other than in the nonretributive sense of what level of compensation the reasonable victim requires in order to be restored. 

It was earlier claimed earlier that punishment can benefit the criminal. This seems true even if one is the recipient of judicially constrained vindictiveness. It is not uncommon to find depictions in popular culture, especially Westerns with their rough frontier justice, in which a repentant wrongdoer offers up his chin for a blow and accepts the punch as fitting. Not only does the person throwing the punch feel better but it seems as if the penitent recipient of the blow can feel better knowing that his suffering satisfied the person who inflicted it. Of course, revenge need not involve physical violence in order for the wrongdoers suffering from guilt to experience a similar lift in their spirits when their punishment or debt payment satisfied its recipient. 

VII. Restitution without Punishment?

There will be readers who reject a role for vindictive feeling, even those aimed at equalizing harms and restoring the victimizer to a state of equality.
 There is a strand of restitutionist thought that wants to even avoid intentionally harming the criminal, even when this harm involves no vindictive satisfaction. Since intending harm is essential to punishment, the restitutionist result would not be punishment. Cantor, a pure restitutionist, urges that “The goal is the civilization of our treatment of the offender… ‘civilization’ (used) here in its specific meaning: to bring offenders under the civil rather than the criminal law; in its larger meaning: to move in this area of endeavor from barbarism toward greater enlightenment and humanity” (Cantor 1976, p. 107).

Boonin offers the most sustained argument for replacing punishment with restitution (Boonin 2019, pp. 213-275). He rejects all theories of punishment on the basis that they advocate intentionally harming the criminal. He insists that no one has a right that bad people suffer (Boonin 2019, pp. 271-73). He claims that restitution is only for what one was rightfully entitled. 

Boonin is well-aware that many readers will resist his claim that society can operate without a system of punishment. He notes: “Punishment, on this understanding, is necessary, either as a condition for the existence of a social order at all or as a condition for the kind of social order that makes possible just relationships among its members" (Boonin 2019, p. 2). This leads Boonin to entertain the possibility that even if punishment is indefensible, it might have to be excused out of ‘an appeal to necessity.’ He ultimately dismisses this restoration of punishment on the grounds that pure restitution will suffice to provide social order. Readers may not realize this at first as they think of restitution as just involving liens and fines but it can include preventive detention, public service, court mandated counseling etc. These are not punishments put into effect in order to harm criminals but provide restitution to their victims. Boonin knows the convicted will suffer harm in a system of pure restitution, but insists that this is morally acceptable for the harms are merely foreseen rather than intended.

It is difficult to imagine the pure restitutionist refusal of intentional harm being sustained. Compulsory fines, institutionalization, preventive detentions, restraining orders etc. cannot work without the threat of intentional harm and so harm-induced restitution will be as morally suspect as imposing punitive harm. If a person has been placed under government control and his movement constrained and ordered to work to repay a debt, the threat of harm will be required for his compliance. To guarantee the criminal pays off his debt through work within or outside of prison, or to reveal where he has hidden ill gotten gains, he will have to be threatened with more discomforts, loss of privileges, longer confinements and so on. If there is no intention to up the ante, increase the costs of avoiding restitution or fleeing detention, he will likely do so. Barbed wire, electric fences, high walls with sharp rocks and strong currents on the other side are intended to threaten harm to those attempting unauthorized exits. Guards are not armed with chlorophyll to induce sleep but painful weapons – Billy clubs, mace, tasers, rubber bullets. Those tasked with subduing or compelling the detained are trained to inflict harm in doing so. They aren’t merely holding detainees still but are intentionally holding them in ways that make additional movement painful. A society without some of these intentionally harmful measures is likely not to be a minimally safe and just one. It thus seems that the pure restitution approach will fail to meet the necessity condition. 

Boonin can’t maintain of the above harms that they are unintended side effects rather than deliberately imposed when the choice of walls and weapons is based upon the prospect of harm to promote compliance and respect. To do so would, in Anscombe’s pejorative phrase, amount to double talk about double effect. Therefore, we can see that Boonin’s restitutionist scheme will require intentional harm and he thus will join the punitive restitutionist in the same boat, even if the former comes on board later, more reluctantly, and the rough seas leave him queasier.
VIII. Debts to the Deceased

Most people think that the worst crime is murder and if any crime should be punished, then it is the unjust killing of innocent persons.  Critics of punishment being reduced to (or replaced by) restitution may believe the account fails greatly and obviously with murder. The wronged are dead and so no longer exist and thus can’t then be compensated.

Even if it is granted that the dead are no more and can’t be compensated, this doesn’t bestow the imagined advantage to restitution’s rivals. If the dead can’t be benefited, then symmetry considerations suggest they can’t be harmed. If they can’t be harmed, then there isn’t a good answer to the question “Why it is a great wrong to be killed”? If murder is not a great wrong to its victim, then it isn’t obvious why its punishment should be so severe. If the harm of a killing is instead to the grieving or anxious survivors, the restitutionist can help herself to idea of compensating such indirect victims of the crime.

Secondly, the inability to compensate the deceased no more sinks the restitution/atonement theory than the inability of punishment to deter crimes of passion eliminates deterrence as the raison d'etre for punishment. As noted earlier, all theories, on some applications, will fall short of their own ideal (Boonin 236-7). Still, it may seem that such theories can be partially satisfied while restitution fails entirely and always with the murdered. This worry is misplaced. While the deceased obviously cannot take any conscious pleasure while those who earlier fatally wronged them are suffering punishments, they can still have an interest in their apprehension, punishment, and contrition. That interest can be satisfied non-experientially just as their interest in a distant loved one flourishing can be satisfied despite their never knowing it. 

My point is not that rivals of restitution can’t claim that murder is a great person-affecting harm and wrong. The claim is that if the deceased could be wronged when their interests were frustrated, then the deceased’s interests in punishment could be satisfied and restitution could truly occur. There is a symmetry between harms and benefits. If the deceased can be harmed, as most anti-restitutionists believe, then they can be benefitted and compensated. So, the anti-restitutionist cannot successfully insist that the dead cannot be compensated without having to also deny that the dead can be harmed by their deaths.

Many philosophers believe the deceased have interests that survive their death. Others maintain that it doesn’t make sense for the dead to have interests that can be satisfied or frustrated posthumously. Some of these later philosophers have suggested that the harm of one’s future death occurs as soon as one has an interest in the future that a premature death would frustrate (Pitcher, 168; Boonin, 2019). There is no backward causation or retroactive effects offensive to common sense as “The harm began at the moment he first acquired the interest that death defeats" (Feinberg, 185-87.) 
If a future death can frustrate the interests of the living while they are still alive, then individuals can also have future posthumous events satisfy their current interests in their wrongdoers being punished. Their interest now in their victimizer suffering can be satisfied even though this will be a non-experiential satisfaction.
 On rare occasions one can experience pleasure knowing that one’s wrongdoer will be punished even though one will not be around when that occurs. This satisfaction may be less when it is for a de dicto murderer (the punishment of whomever satisfies the description of being one’s murderer) rather than a de re killer (reference being made to the particular person who is one’s murderer). However, sometimes people know who will kill them and take pleasure in their likely punishment. Of course, there is no guarantee that their victimizer will be punished so their satisfaction won’t be like that of someone aware that the punishment is presently occurring. Nor will they know that the criminal has become contrite and is full of regrets. 

Nevertheless, the living still have interests when alive that anyone who fatally disrespects them comes to regret it, undergoes a transformation, seeks to atone, and appreciate their value. When that occur, it is surely compensation. Even a financial debt can be partially paid when the deceased have an ante-mortem interest in passing on what they are owed to those they care about. Thus, even though the deceased can’t be fully restored to their pre-crime status, they are not beyond the reach of restitution. Therefore, the deceased are not denied justice. There is no gap in justice that requires the mortar of retribution or which must be filled with captive bodies in order to cast a fuller shadow of deterrence.
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� “Attempts” should henceforth be read as short for “failed attempts.” Successful attempts will be referred to as just “successes.”


� Imagine that doing either would slightly reduce the likelihood that any of the three would commit a future crime.


� It has an ancient lineage. The composite system was a medieval version of restitution (Schaffer 1970).


� Barnett labels restitution a “genuinely self-determinative sentence. The debtor “would know the length of the sentence would be in his own hands” (Barnett 1977, p 294).


� They may even have to support the family of the criminal that goes on welfare with the loss of the financial support of the criminal. 


� It might also be objectionable if it involved conditioning, drugs, or surgery rather than moral persusasion.


� I wrote “might entail” because philosophers can probably concoct stories where reform doesn’t entail a willingness to apologize, atone and pay a debt. For example, it is possible that a blow to the criminal’s head reformed his character but left him with no memory of his crime and so nothing to sincerely apologize for and little reason to do acts of penitence being without awareness of the past wrong. 


� This is the objection of a referee. 


� For a more extended critique of Morris (1968) see Hershenov (1999, pp. 82-83; Boonin 2008, pp. 119-14. 


� There is also the concern that retributivist desert falsely assumes the criminal was free to do otherwise than he did. However, the absence of such libertarian free will is not an obstacle to maintaining that those who intentionally harm others ought to atone and render restitution. Even in a deterministic world, the aims of reform, reconciliation, and restitution have a role.


� Perhaps the greatest problem of retribution is raised by the possibility of Heaven and Hell as envisioned by Christians for two millennia. A finite wrong doesn’t deserve an infinite punishment. The restitutionist response (Hershenov 2019) is akin to why one repentant criminal is paroled while another unrepentant criminal who committed the same crime remains in jail. The idea is that a wrongdoer’s posthumous refusal to pay a debt of apology, contrition and reconciliation is an infinite refusal to what it takes to complete their punishment and be paroled.  


� As did a referee.


� This was the objection of a referee.


� Of course, the criminal’s debt includes an apology. They also owe their victims evidence of respect, the earlier absence of which enabled them to treat their victims with malice or indifference. But these aspects of their debt may be insufficient payment for all but the most merciful victim.


� If this is an idiosyncratic sketch of vengeance, it is vengeance* that is being defended as having an appropriate role in punishment.


� At least the advocates of reform who believe harming the criminal contributes to their moral education, enabling the victimizers to know how their victims felt. 


� Restitution is typically restorative but it could be someone was denied their entitled respect, wealth, or privileges their entire lives, and so their victimizer provides them without what they were always entitled but previously lacked.


� Perhaps if critics leave open the possibility of posthumous existence, they might still insist that the dead can’t be compensated by their victimizer.


� If death is not a harm to the dead, the remaining rationale for deterrence is likely to be preventing certain unwelcome feelings in the still living. But the feelings of some survivors will be unreasonable if based upon beliefs that the dead are harmed or that the living will be harmed by their own deaths. And their reasonable lament for losing their cherished companions will still fail to provide a rationale for punishing those who kill people (hermits, loners, orphans etc.) whom will not be missed.


� Even revenge can be taken without experiencing the suffering of the target of revenge. Vindictiveness requires satisfying an interest in getting back at someone who inflicted an earlier harm, not delighting in their misery when they are being made miserable. It’s still revenge if one’s trap is sprung after one’s death. 
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